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 APPEAL DECISION 
 
 
Appeal Decision: 

 
Denied 

 
Issue: 

 
130 CMR 520.019; 
520.007(J)(4) 

 
Decision Date: 

 
9/29/10 

 
Hearing Date: 

 
September 9, 2010 
Taunton 

 
MassHealth Rep.: 
 

 
Paula Morin 

 
Appellant Rep.: 
 

 

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated April 26, 2009, MassHealth notified appellant’s representative that 
appellant was eligible for MassHealth long-term care effective 4/11/10 with a PPA of 
$405.72/month (130 CMR 520.003 and Exhibit A). By a second notice dated April 26, 
2010, MassHealth notified appellant’s representative that appellant was not eligible for 
MassHealth between 12/01/09 and 4/10/10 because there was a disqualifying transfer of 
assets of $36,312.50 and that eligibility would begin on 4/11/10 (130 CMR 520.019 and 
Exhibit B). Appellant’s attorney filed a timely appeal on both notices on May 27, 2010 
(130 CMR 610.015 and Exhibit A). Date of eligibility is a valid ground for appeal (130 
CMR 610.032).  
 
Action Taken by MassHealth 
 
MassHealth notified appellant’s representative that appellant’s application for MassHealth 
long-term care was denied for a 132 day period because of a disqualifying transfer.  
 
Issue  
 
The appeal issue is whether there has been a disqualifying transfer of assets, pursuant to 
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130 CMR 520.019 that renders appellant not eligible for long-term-care benefits for 132 
days and whether the calculation of the disqualifying period is correct.   
 
Summary of Evidence 
 
Documents were submitted into evidence (Exhibits A-E). The record was left open for the 
MassHealth representative to review the materials submitted at hearing (Exhibits D-E). 
She responded timely that the information did not change her decision (Exhibit F). The 
record closed on 9/13/10.  
 
The MassHealth representative testified that appellant was born in 1924, is single and 
was admitted to the nursing home on 6/24/09. She submitted an application for long-term 
care on 11/24/09 that was denied for lack of verifications on 1/5/10. Some information 
was received and the reapplication date was 1/25/10. That reapplication was denied on 
3/4/10 and not appealed. Another application was submitted on 3/17/10 and that was 
approved on 4/26/10 effective 4/11/10 (Exhibit A). Appellant paid privately for her care 
through 11/30/09 and seeks eligibility as of 12/1/09. As of 12/1/09 her countable assets 
were below $2000 (she owns a currently non-countable $500,000 home that needs to be 
sold) so 12/1/09 is the potential start date.  
 
On 10/13/09 there was a withdrawal of $36,312.50 from appellant’s Seamen’s Bank 
account that was used to pay for Power of Attorney services provided by appellant’s 
friend Jan Kelly between September 2005 and June 2009 (Exhibit B, p.3). The 
MassHealth representative continued that there was no contract for services or schedule 
of expenses submitted for review. The Power of Attorney document does not state 
anything about payment for services so she concluded that the money was a gift to 
appellant’s friend and a disqualifying transfer. She divided $36,312.50 by $274 which is 
the average daily cost of nursing home care in the Commonwealth as determined by 
MassHealth. That resulted in a 132 day penalty starting on 12/1/09 and ending on 4/10/10 
(Exhibit B).  
 
When questioned by appellant’s attorney the MassHealth representative stated that she 
has no experience with Power of Attorney fees because there is no regulation about them 
as there is for guardianship and conservator fees (see 130 CMR 520.026(E)(3)).  
 
Appellant’s attorney, Mr. Lutsky, argued that there is no prohibiting regulation regarding 
Power of Attorney fees. The MassHealth representative stated that she considered this 
disqualifying because the appellant’s attorney-in-fact did not substantiate what she did; 
because MassHealth doesn’t allow care agreements; because she gifted the money to 
become eligible for MassHealth; and because the attorney-in-fact went back 5 years and 
took the money after appellant was in the nursing home. Appellant’s attorney argued that 
there is no prohibition for reducing assets to become eligible for MassHealth (130 CMR 
520.019(F)). He submitted a large packet of handwritten notes purporting to represent all 
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the time spent by appellant’s attorney-in-fact to benefit appellant between September 
2005 and June 2009 (Exhibit E). The record was left open for MassHealth to review the 
material which she did and it did not change her decision (Exhibit F).  
 
Attorney Lutsky also submitted the Durable Power of Attorney (DPOA) dated 9/3/05 
(Exhibit D-1). He pointed out that Section 18 empowers the attorney-in-fact, JK, to employ 
agents and attorneys for any purpose and to pay the compensation of said agents and 
attorneys. He argued that language empowers JK to pay herself for services rendered. 
He argued that there is no prohibition in the DPOA for self-dealing. He testified that JK did 
not wish to deplete the assets so she held off paying herself until appellant went into the 
nursing home. There was no intent that JK would provide services for free. He argued 
that appellant got a tangible benefit for services provided at an approximate rate of 
$25/hour.  
 
This hearing officer questioned how a DPOA became a service care contract. Usually 
DPOAs are intended to provide for the attorney-in-fact to act in a business context for the 
principal not to provide care. Indeed there is no language in the DPOA outlining physical 
care expected or any rate of payment. Attorney Lutsky argued that pursuant to the DPOA 
appellant received fair-market value for services rendered that allowed her to stay out of 
the nursing home longer than she otherwise would have. He argued that it was a valid 
exchange of services for payment pursuant to 130 CMR 520.019(F)(2)). Additionally, 
appellant’s intent was exclusively to pay for services rendered and not to qualify for 
MassHealth (130 CMR 520.019(F)(1)). He said that MassHealth scrutinizes family 
agreements but this was an arms-length transaction for appellant’s friend to provide the 
services (see Exhibit D-9). There was never an intent that JK would work for free.  
 
Attorney Westervelt testified that the conversation between appellant and JK when 
appellant signed the agreement was that JK would keep track of her time and “we’d see 
how finances were in terms of compensation”.  
 
JK testified that appellant has a dementia problem and was very suspicious of persons 
coming into her home. JK tried to hire others but appellant was uncomfortable with that so 
JK did the shopping, took her to the beauty parlor and cooked. She had to be at 
appellant’s home when the cleaning people were there.  
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find:  
 
1. Appellant who is single and 86-years-old was admitted to the nursing home on 

6/24/09 and has resided there continually since.  
 
2. On 9/3/05 appellant signed a DPOA authorizing her friend JK to act as her attorney-in-
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fact with (1) general powers; (2) powers of collection and payment; (3) banking 
powers; (4) power to acquire and sell; (5) powers with respect to life insurance 
contracts; (6) powers over safe deposit boxes; (7) powers as to securities; (8) powers 
of rent; (9) use of funds for my care; (10) powers as to taxes; (11) transfers to trust 
and other entities; (12) power to make gifts; (13) third party reliance; (14) 
guardianship; and (18) power to employ agents (Exhibit D-1). 

 
3. There is no language in the DPOA prohibiting or authorizing self-dealing:  

• Section 12, power to make gifts does not specifically authorize or prohibit 
gifts to JK; 

• Section 18, power to employ agents does not specifically authorize or 
prohibit JK from hiring herself.  

 
4. There is no language in the DPOA outlining a duty for JK to provide physical care to 

appellant: 
• Section 9, power to use funds for my care does not state or infer that JK is 

responsible to provide care to appellant.  
 
5.  There is no language in the DPOA authorizing payment to JK for services rendered, 

even when she was acting within the constraints of the powers.  
 
6. Attorney Westervelt testified to a conversation between appellant and JK when 

appellant signed the DPOA. Essentially, JK would keep track of her time and “we’d 
see how finances were in terms of compensation”.  

 
7. There is no separate service agreement between JK and appellant.  
 
8. Appellant suffers from dementia.   
 
9. On 10/13/09, nearly 4 months after appellant entered the nursing facility there was a 

withdrawal of $36,312.50 from appellant’s Seamen’s Bank account that was used to 
“pay for services provided by JK between September 2005 and June 2009 pursuant to 
the DPOA” (Exhibit B, p.3). 

 
10. On 11/24/09 appellant submitted her first MassHealth application for long-term care.  
 
11. As of 12/1/09 appellant’s countable assets were below $2000.  
 
12. The “paid-through” date at the nursing home is 11/30/09.  
 
13. Pursuant to an application dated 3/17/10 MassHealth approved MassHealth coverage 

for appellant’s long-term care by notice dated 4/26/10 effective 4/11/10 (Exhibit A).  
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14. JK did not provide a schedule of the care she is alleging that she provided to appellant 
anytime during the application process and only provided them at hearing (Exhibit E).  

 
15. The schedule lists many activities within the purview of the DPOA including paying 

telephone, water, sewer, cable and oil bills, paying homeowner’s insurance, banking, 
interviewing a housekeeper, setting up meals-on-wheels and fuel assistance, 
overseeing yard work, arranging with funeral home to apply leftover monies from 
appellant’s mother’s recent funeral to appellant’s account; accessing appellant’s 
safety deposit box and meeting with appellant’s lawyer (Exhibit E).  

 
16. The schedule lists many activities not within the purview of the DPOA including 

shopping for groceries, picking up prescriptions, cooking meals, taking appellant to the 
doctor, checking on the cat and changing the litter as well as buying cat food, 
shoveling (snow) and emptying the garbage (Exhibit E).  

 
17. There is no agreement between JK and appellant about an hourly rate for any 

services rendered at anytime.  
 
18. The average cost of nursing home care in Massachusetts at the time of this 

application as calculated by MassHealth is $274/day. 
 
Analysis and Conclusions of Law 
 
Pursuant to 130 CMR 520.019(C), a disqualifying transfer occurs when a resource is 
transferred within the look-back period for less than fair market value unless listed as 
permissible in 130 CMR 520.019(D), identified in 130 CMR 520.019(F), or exempted in 
130 CMR 520.019(J). Appellant was admitted to the nursing home on 6/24/09 and 
submitted her first application for long-term-care on 11/24/09. The facility is requesting 
long-term-care coverage as of 12/1/09 because that is her “paid through” date, the last 
day that she has paid privately for her care. For transfers occurring on or after 2/8/06 the 
look-back period is a phased-in 60 months “beginning on the first date the individual is 
both a nursing facility resident and has applied for (or is receiving) MassHealth Standard” 
(130 CMR 520.019(B)). Appellant had been in the nursing home nearly 4 months when 
$36,312.50 was withdrawn from her Seamen’s account to “pay” her friend and attorney-
in-fact “for services rendered pursuant to the DPOA”. MassHealth considered the money 
a gift to JK and thus, a disqualifying transfer.  
 
There is no evidence who actually withdrew the money but appellant suffers from 
dementia and was already in a facility so it is very likely that JK withdrew the money. 
While there is no self-dealing prohibition in the DPOA there is also no authority for such 
an action.  
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Appellant’s attorney argues that the DPOA is a valid contract and that Section 18 of the 
agreement authorizes JK to pay herself for services she provided to appellant that should 
have been paid and were paid according to the activity record. Appellant’s attorney is 
attempting to convert a DPOA into a service agreement. The glaring hole in the argument 
is that there is absolutely no written agreement to pay for any services rendered by JK 
including when she was acting within the powers of the document. Indeed, according to 
testimony of appellant’s attorney who notarized appellant’s signature on 9/3/05 future 
payment to JK, if any, would depend on how long appellant’s money lasted. Perhaps the 
estate would be willing to pay JK after appellant died. There is no evidence whatsoever 
that appellant intended to pay JK on any kind of a regular basis at any predetermined 
rate. The oral conversation would not be enforceable as a contract. 
 
MassHealth regulations are silent about payment of fees for attorney-in-fact services 
but do address service agreements at 130 CMR 520.007(J)(4) when clarifying  
transactions involving future performance. The regulation states:  
 

Any transaction that involves a promise to provide future payments or services to 
an applicant, member, or spouse, including but not limited to transactions 
purporting to be annuities, promissory notes, contracts, loans, or mortgages, is 
considered to be a disqualifying transfer of assets to the extent that the transaction 
does not have an ascertainable fair-market value or if the transaction is not 
embodied in a valid contract that is legally and reasonably enforceable by the 
applicant, member, or spouse. This provision applies to all future performance 
whether or not some payments have been made or services performed. 

 
Currently the state of MassHealth regulations requires the fact finder to review each 
service agreement on a case-by-case basis to determine whether the agreement has 
an ascertainable fair-market-value or is a valid contract reasonable enforceable by the 
applicant (130 CMR 520.007(J)(4) and EOM 07-14). Appellant’s attorney submitted a 
Massachusetts Court of Appeals decision upholding MassHealth’s denial of a personal 
care contract for the purpose of distinguishing services to an elder by a family member 
(considered gratuitous and without expectation of compensation) from services 
provided by non-family members (see Andrews v. Division of Medical Assistance, 
Exhibit D-9). The Court in Andrews noted that appellant has the burden of proof to 
persuade the hearing officer that she intended, at the time that the services were 
rendered, to pay for the services (Exhibit D-9, p.3).  
 
The issue is whether appellant entered into any agreement with JK in which JK would 
provide personal care services to appellant or did she empower JK to act as her 
attorney-in-fact within the listed powers in the DPOA. These are two very different 
expectations. JK is appellant’s trusted friend. There is evidence that JK did many things 
within the purview of the DPOA including paying telephone, water, sewer, cable and oil 
bills, paying homeowner’s insurance, banking, interviewing a housekeeper, setting up 
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meals-on-wheels and fuel assistance, overseeing yard work, arranging with funeral home 
to apply leftover monies from appellant’s mother’s recent funeral to appellant’s account; 
accessing appellant’s safety deposit box and meeting with appellant’s lawyer. There is 
also evidence that JK went beyond the powers vested by the DPOA and did many things 
for her friend including shopping for groceries, picking up prescriptions, cooking meals, 
taking appellant to the doctor, checking on the cat and changing the litter as well as 
buying cat food, shoveling (snow) and emptying the garbage. I conclude that JK was 
acting as appellant’s trusted friend and there was no agreement that she would be paid to 
provide any personal care services within or outside of the four corners of the DPOA. I 
further conclude that the activities provided by JK for appellant do not have an 
ascertainable fair-market value. An hourly rate of $25 even for activities within the 
powers granted by the document is purely speculative and has no basis in the facts of 
this case.  
 
As to intent there is no evidence about appellant’s intent in this case, other than her 
apparent statement in September 2005 that she might pay JK for DPOA services in the 
future if there was any money left (130 CMR 520.019(F)(1)(2)). Her intent was to give 
JK power to act in her behalf even with her increasing dementia (Section 19). The intent 
in this case belongs to JK acting in her fiduciary capacity for appellant. I conclude that 
JK intended to pay herself appellant’s remaining money before it ran out rather than 
pay for appellant’s nursing home care. This is evidenced by the timing of the withdrawal 
after appellant was in the nursing home and just before she applied for MassHealth. 
Thus, I conclude that payment of $36,312.50 from appellant’s Seamen’s Bank account 
to JK was a self-gift and a disqualifying transfer of assets.  
 
Where MassHealth has determined that a disqualifying transfer of resources has 
occurred, MassHealth will calculate a period of ineligibility. The number of months in the 
period of ineligibility is equal to the total, cumulative, uncompensated value as defined 
in 130 CMR 515.001 of all resources transferred by the nursing-facility resident or the 
spouse, divided by the average daily cost to a private patient receiving nursing-facility 
services in the Commonwealth of Massachusetts at the time of application, as 
determined by the MassHealth agency (130 CMR 520.019(G)(1)). That daily cost is 
presently $274. For transfers occurring on or after February 8, 2006, the MassHealth 
agency adds the value of all the resources transferred during the look-back period and 
divides the total by that average daily cost at the time of application. The result is a 
single period of ineligibility beginning on the first day of the month in which the first 
transfer was made or the date on which the individual is “otherwise eligible” for long-
term-care services, whichever is later (130 CMR 520.019(G)(2)(i)). In appellant’s case, 
MassHealth established the beginning date for determining her penalty period on 
12/1/09, her paid-through date and the penalty period was correctly calculated to 132 
days with eligibility beginning on 4/11/10. This appeal is DENIED.  
 
Pursuant to 130 CMR 520.019(J)(2)(b)(i) appellant’s representative could cure or partially 
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cure the disqualification/transfer within 60 days of this final decision to adjust the penalty 
period.  
 
Order for MassHealth 
 
None 
  
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county were you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
   
 Suzanne S. Davis 
 Hearing Officer 
 Board of Hearings 
 
cc:  
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