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APPEAL DECISION

Appeal Decision: Denied Issue: 130 CMR 520.019

520.007(J)

Decision Date: 12/12/12 Hearing Date: November 27, 2012

Taunton

MassHealth Rep.: Diane Cusher-
Benson

Appellant Rep.:

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated July 9, 2012, MassHealth notified appellant’s representative that
appellant was eligible for MassHealth long-term-care effective 5/11/12 with a patient-paid
amount (PPA) of $1353.91/month (Exhibit A). Appellant’s representative pursuant to a
Durable General Power of Attorney dated 12/22/11 filed a timely appeal on August 6, 2012
(130 CMR 610.015 and Exhibit A). By notice dated July 17, 2012 MassHealth notified
appellant’s representative that appellant was not eligible for MassHealth because there
was a disqualifying transfer of assets of $2254.89 resulting in a period of ineligibility of 143
days that begins on 5/04/12 and expires on 5/10/121 (130 CMR 520.019 and Exhibit A).
The second corrected notice was consolidated into this appeal (130 CMR 610.073). Denial
of eligibility is a valid ground for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth notified appellant’s representative that appellant’s application for MassHealth
long-term-care was denied for 7 days because of a disqualifying transfer.

1
The notice had two errors that were corrected at hearing. The first error was the number of days of the

penalty which should have been 7 days and the second error was the amount of the transfer which should
have been $2051.12 (Exhibit B).
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Issue

The appeal issue is whether there has been a disqualifying transfer of assets, pursuant to
130 CMR 520.019 and 130 CMR 520.007(J), that rendered appellant not eligible for long-
term-care benefits until 5/11/12.

Summary of Evidence

Documents were submitted into evidence (Exhibits A-D). The MassHealth representative
testified that appellant submitted her application for long-term-care on 5/24/12 (Exhibit C,
p.1). She is single and was admitted to the nursing home on 11/22/11. The facility is
requesting eligibility as of 5/04/12 and that is appellant’s “otherwise eligibility” date since
her assets were below $2000 on that date. She has been approved for long-term-care
effective 5/11/12 (Exhibit A). The issue is a 10-year annuity that is not actuarially correct
(Exhibit D). The notice sent on 7/17/12 contains two errors: (1) the penalty is only 7.35
days not 143 days; and (2) the transferred amount which when the annuity is actuarially
correct is $2051.12 (Exhibit B).

The MassHealth representative continued that appellant was 83-years-old (8/03/23) when
she purchased the 10-year fixed-period New York Life annuity on 12/01/06 (Exhibit C,
p.2). The premium payment was $17,114.65. Her income amount is $165.38/month. The
Commonwealth of Massachusetts is now the beneficiary effective 6/20/12 (Exhibit D).
Appellant’s life expectancy at age 83 was 7.59 years (Exhibit C, p.3). Multiplying 7.59 by
12 months/year the annuity should have paid out for 91.08 months, not 120 months (12
months X 10 years). Dividing the premium of $17,114.65 by 91.08 months appellant’s
monthly income should have been $187.90. The difference between $187.90/month and
what she is presently receiving $165.38/month is $22.52/month. This difference multiplied
by 91.08 months results in a disqualifying transfer of $2051.12.

The MassHealth representative stated that the total transferred amount of $2051.12 is
divided by the average cost of nursing home care in the Commonwealth at the time of
appellant’s application which is $279/day. Appellant’s penalty is 7.35 days. She is not
eligible for MassHealth payments between her “otherwise eligibility” date of 5/04/12 and
5/10/12. This hearing officer asked which actuary table the MassHealth representative
used. She stated that she found the most recent table on the internet. There is no
mandate to use any particular table. This hearing officer asked what regulation she relied
on and she replied 130 CMR 520.007(J) which requires the annuity to be fair market
value.

Appellant’s daughter who is her attorney-in-fact testified telephonically that the 10-year
annuity was just the product. The annuity was not based on life expectancy at all.
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Findings of Fact

Based on a preponderance of the evidence, I find:

1. Appellant who is single was admitted to the nursing home on 11/22/11.

2. Appellant submitted her MassHealth long-term-care application on 5/24/12.

3. Appellant’s daughter is also her attorney-in-fact pursuant to a Durable General Power
of Attorney dated 12/22/11.

4. Appellant was 83-years-old (8/03/23) when she purchased the 10-year fixed-period
New York Life annuity on 12/01/06 (Exhibit C, p.2).

5. Appellant is the annuitant and her daughter was the beneficiary.

6. Appellant’s life expectancy on 12/01/06 was 7.59 years.

7. The premium payment was $17,114.65.

8. Appellant’s income amount from the annuity is $165.38/month.

9. Appellant’s income amount should have been $187.90/month based on a 91.08 month
pay-out period.

10. The difference between $187.90/month and what she is presently receiving
$165.38/month is $22.52/month. This difference multiplied by 91.08 months is
$2051.12.

11. The Commonwealth of Massachusetts is now the beneficiary effective 6/20/12.

12. Appellant’s “otherwise eligibility” date and the nursing home request date is 5/04/12.

13. The average cost of nursing home care in Massachusetts at the time of this application
as calculated by MassHealth is $279/day.

14. Appellant has been eligible for and open on MassHealth long-term-care since 5/11/12.

Analysis and Conclusions of Law

Pursuant to 130 CMR 520.019(C), a disqualifying transfer occurs when a resource is
transferred within the look-back period for less than fair market value unless listed as
permissible in 130 CMR 520.019(D), identified in 130 CMR 520.019(F), or exempted in
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130 CMR 520.019(J). Appellant was admitted to the nursing home on 11/22/11 and
submitted her application for long-term-care on 5/24/12. The facility is requesting long-
term-care coverage as of 5/04/12. For transfers occurring on or after 2/8/06 the look-back
period is a phased-in 60 months “beginning on the first date the individual is both a
nursing facility resident and has applied for (or is receiving) MassHealth Standard” (130
CMR 520.019(B)). Appellant purchased the annuity on 12/01/06. MassHealth has
determined that the 10-year fixed-period annuity is not actuarially correct and because of
that appellant is not receiving fair-market value on a continuous and ongoing basis.
MassHealth has calculated that the difference between what appellant is receiving
monthly and what she should have been receiving results in a $2051.12 disqualifying
transfer.

MassHealth regulation 130 CMR 520.007(J) about annuities and documents that purport
to be agreements for future performance reads:

(J) Annuities, Promissory Notes, Loans, Mortgages, and Similar Transactions.
(1) Treatment of Annuities Established Before February 8, 2006. Payments
from an annuity are countable income in accordance with 130 CMR
520.009. If the annuity can be converted to a lump sum, the lump sum, less
any penalties or costs of converting to a lump sum, is a countable asset.
Purchase of an annuity is a disqualifying transfer of assets for nursing-
facility residents as defined at 130 CMR 515.001 in the following situations:

(a) when the beneficiary is other than the applicant, member, or spouse;

(b) when the beneficiary is the applicant, member, or spouse and when
the total present value of projected payments from the annuity is less
than the value of the transferred asset (purchase price). In this case, the
MassHealth agency determines the amount of the disqualifying transfer
based on the actuarial value of the annuity compared to the beneficiary's
life expectancy using the life-expectancy tables as determined by the
MassHealth agency, giving due weight to the life-expectancy tables of
institutions in the business of providing annuities;

(c) when the terms of the annuity postpone payment beyond 60 days,
the MassHealth agency will treat the annuity as a disqualifying transfer
of assets until the payment start date; or

(d) when the terms of the annuity provide for unequal payments, the
MassHealth agency may treat the annuity as a disqualifying transfer of
assets. Commercial annuity payments that vary solely as a result of a
variable rate of interest are not considered unequal payments under 130
CMR 520.007(J)(1)(d).
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(2) Treatment of Annuities Established on or after February 8, 2006. In
addition to the requirements in 130 CMR 520.007(J)(1), the following
conditions must be met.

(a) The purchase of an annuity will be considered a disqualifying
transfer of assets unless

(i) the Commonwealth of Massachusetts is named as the remainder
beneficiary in the first position for at least the total amount of medical
assistance paid on behalf of the institutionalized individual;

(ii) the Commonwealth of Massachusetts is named as such a
remainder beneficiary in the second position after the community
spouse, or minor or disabled children; or

(iii) the Commonwealth of Massachusetts is named as such a
remainder beneficiary in the first position if the community spouse or
the representative of any minor or disabled children in 130 CMR
520.007(J)(2)(a)(ii) disposes of any such remainder for less than fair-
market value.

(b) The purchase of an annuity is considered a disqualifying transfer of
assets unless the annuity satisfies 130 CMR 520.007(J)(1) and (J)(2)(a)
and is irrevocable and non-assignable, or unless the annuity satisfies
130 CMR 520.007(J)(2)(c).

(c) The purchase of an annuity is considered a disqualifying transfer of
assets unless the annuity satisfies 130 CMR 520.007(J)(2)(b), or unless
the annuity names the Commonwealth of Massachusetts as a
beneficiary as required under 130 CMR 520.007(J)(2)(a) and the annuity
is

(i) described in Section 408(b) or (q) of the Internal Revenue Code of
1986;

(ii) purchased with the proceeds from an account or trust described
in Section 408(a), (c), or (p) of the Internal Revenue Code of 1986;

(iii) purchased with the proceeds from a simplified employee pension
described in Section 408(k) of the Internal Revenue Code of 1986; or

(iv) purchased with the proceeds from a Roth IRA described in
Section 408A of the Internal Revenue Code of 1986.

(3) Promissory Notes, Loans, or Mortgages. The value of any outstanding
balance due on a promissory note, loan, or mortgage is considered a
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disqualifying transfer of assets, unless all of the following conditions are
met:

(a) the repayment terms of the promissory note, loan, or mortgage
are actuarially sound, based on actuarial tables as determined
by the MassHealth agency;

(b) the promissory note, loan, or mortgage provides for equal
payment amounts during the life of the loan, with no deferral and
no balloon payments; and

(c) the promissory note, loan, or mortgage prohibits cancellation of
the balance upon the death of the lender.

(4) Transactions Involving Future Performance. Any transaction that
involves a promise to provide future payments or services to an applicant,
member, or spouse, including but not limited to transactions purporting to
be annuities, promissory notes, contracts, loans, or mortgages, is
considered to be a disqualifying transfer of assets to the extent that the
transaction does not have an ascertainable fair-market value or if the
transaction is not embodied in a valid contract that is legally and reasonably
enforceable by the applicant, member, or spouse. This provision applies to
all future performance whether or not some payments have been made or
services performed.

(5) Additional Regulations About Transfers of Assets. Transfers of assets
are further governed by 130 CMR 520.018 and 520.019.

MassHealth has determined and appellant’s representative has not refuted that
appellant’s income flow from the 10-year fixed period annuity is less than it should be
based on her life expectancy of 7.59 years. She should have been receiving
$187.90/month for 91.08 months. Instead she is receiving $165.38/month for 120
months (130 CMR 520.007(J)(1)(b)). Because the current monthly annuity payments do
not satisfy 130 CMR 520.007(J)(1) there is a disqualifying transfer of assets. That
disqualifying amount is $22.52/month. Over appellant’s life expectancy she has been
and will continue to receive a total of $2051.12 less than the value of the premium paid.
I agree with MassHealth’s determination that $2051.12 represents a disqualifying
transfer. In all other regards the annuity is now consistent with the requirements of 130
CMR 520.007(J) especially since the Commonwealth of Massachusetts is now the
beneficiary.

Where MassHealth has determined that a disqualifying transfer of resources has
occurred, MassHealth will calculate a period of ineligibility. The number of months in the
period of ineligibility is equal to the total, cumulative, uncompensated value as defined in
130 CMR 515.001 of all resources transferred by the nursing-facility resident or the
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spouse, divided by the average daily cost to a private patient receiving nursing-facility
services in the Commonwealth of Massachusetts at the time of application, as
determined by the MassHealth agency (130 CMR 520.019(G)(1)). That daily cost is
presently $279. For transfers occurring on or after February 8, 2006, the MassHealth
agency adds the value of all the resources transferred during the look-back period and
divides the total by that average daily cost at the time of application. The result is a
single period of ineligibility beginning on the first day of the month in which the first
transfer was made or the date on which the individual is “otherwise eligible” for long-
term-care services, whichever is later (130 CMR 520.019(G)(2)(i)). I sustain
MassHealth’s determination that the total transferred amount of $2051.12 results in a
penalty period of 7.35 days. Since her “otherwise eligibility” date is 5/04/12 the penalty will
run from that date through 5/10/12. This appeal is DENIED.

Pursuant to 130 CMR 520.019(J)(2)(b)(i) appellant could cure or partially cure the
disqualification/transfer within 60 days of this final decision to adjust the penalty period.

Order for MassHealth

None

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county were you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

Suzanne S. Davis
Hearing Officer
Board of Hearings


