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Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated April 24, 2014, MassHealth determined appellant is ineligible for 
MassHealth long-term care benefits until February 12, 2014 due to a disqualifying transfer of assets 
totaling $29,899.21 (Exhibit 1).  The appellant filed this appeal in a timely manner on May 23, 
2014 (see 130 CMR 610.015(B) and Exhibit 2).  Denial of assistance is valid grounds for appeal 
(see 130 CMR 610.032). 
 
Action Taken by MassHealth  
 
MassHealth denied appellant MassHealth long-term care benefits due to a disqualifying transfer of 
assets totaling $29,899.21.    
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.019, in determining 
that appellant was ineligible for MassHealth long-term care benefits until February 12, 2014 due to 
a disqualifying transfer of assets.   
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Summary of Evidence 
 
The appellant was represented by an attorney at hearing who testified that on November 13, 2013 
the appellant entered a nursing facility.1  The MassHealth representative who appeared at hearing 
testified that eligibility was approved effective February 12, 2014 due to disqualifying transfers in 
the amount of $29,899.21.   She further testified that the sole issue was a disqualifying transfer and 
that MassHealth was deeming a sale of a home in the amount of $13,722.33 in addition to a 
$10,000 transfer a disqualifying transfer.   
 
The appellant conceded that the $10,000 transfer on December 10, 2010 was a disqualifying 
transfer.  The appellant also stated that there was a $4,721.63 transfer which was transferred on 
December 10, 2010 that appellant was not disputing was a disqualifying transfer.  The appellant 
stated, however, that he was not conceding that the $15,177.58 received by appellant’s brother (AP) 
for the sale of the home was a disqualifying transfer.  The appellant explained that $15,177.58 
included the sale of the property that appellant and AP lived at as well as the $1,405.35 which was 
for a holdback on account of the septic system. The remainder of the money from the sale went to 
appellant who used the monies to privately pay for her nursing home care.  The appellant and AP 
were co-residents of the property which had been sold to AP’s son on September 6, 2012 (Exhibit 6 
and appellant testimony).     
 
The property that had been sold was held in a revocable trust which was written on January 31, 
1991 (Exhibit 6).  The MassHealth representative testified that since the trust was revocable all the 
assets contained therein were countable.  The appellant is the donor of the trust and was also a 
trustee along with her brother (Exhibit 6).  AP became sole trustee on June 22, 2012 (Exhibit 6).  
The appellant’s representative stated that AP was entitled to a life estate per the terms of the trust. 
AP was present at hearing and testified that he lived in the home with his sister and cared for his 
mother for 27 years.  He further stated that he is still living there now.  A copy of the trust was 
provided at hearing, the relevant terms of which state the following:  
 
  Article I Statement of Purposes and Recitation of Facts: Donor has signed this 

trust agreement as part of a property management program and to create a 
protective fund which will prove for donor during her lifetime, and for her 
mother, [MP], and her said brother [AP] during their lifetime… 

 
  Article III Rights Reserved to the Donor and Benefits During Donor’s Life:  

A. Donor reserves the following rights:  
1. To revoke this trust agreement and to receive all trust property 

remaining after provision for payment of claims and expenses 
connected with the administration of this trust agreement;  

2. To alter or amend this trust agreement; and  

1 At hearing, the appellant’s representative submitted a memorandum which stated that the appellant entered a 
nursing facility on December 30, 2011 and applied for MassHealth long-term care benefits on November 18, 2013 
seeking an eligibility start date of October 1, 2013 (Exhibit 8).   
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3. To change the identity or number of the trustees… 
C. During the lifetime of the donor, the trustees shall pay to her, or to her 
order, whatever amounts of the income and of the principal of the trust fund 
she shall from time to time direct in writing…     

 
Article VII Benefits After Death of Donor: Upon the death of the donor, if her 
brother,… survives her, the trustees shall continue to administer all trust property 
then held by them for the benefit of the said [brother] during his lifetime.  The 
trustees shall distribute to the said [brother] or for his direct benefit the entire net 
income of the trust at least annually but more frequently if he shall so request.  
Neither the trustees, nor the donor’s brother,…shall have the right to withdraw 
any of the principal of the trust property during the said [brother’s] lifetime.  
 
Article VIII Termination: Upon the death of the survivor of the donor,…or her 
brother,…, after the provision for payment of all claims and expenses connected 
with the administration of this trust agreement, this trust shall terminate and the 
entire trust property shall be distributed outright and free of all trust to the 
beneficiaries as listed in a “Schedule of Beneficial Interest” deposited with the 
trustees this date in proportion to their respective interests hereunder.  

 
(emphasis added, Exhibit 6).   
 
The Schedule of Beneficial Interests was also submitted at the hearing and in relevant part states the 
following:  
 

During the lifetime of the donor, the donor…shall be the sole and exclusive 
beneficiary of the …Revocable Trust established under declaration of trust dated 
December __, 1990.  
 
Upon the death of the donor,…,her brother,…, if he survives the donor, shall be 
the sole and exclusive beneficiary during his lifetime.  
 
Upon the death of the survivor of the donor or her said brother,…, the persons 
named below shall be the beneficiaries of said trust.  All of said beneficiaries are 
to have equal shares of beneficial interests. 

 
At the end of the hearing the record was held open for appellant to submit a memorandum of law (see 
Exhibit 8).  In the memorandum, the appellant’s attorney argued that appellant and AP were 100% 
beneficiaries of the trust.  The memorandum further explained that the purpose of the sale was to pay 
the appellant for the remainder interest and to pay AP his life interest; the intent of the sale was not to 
qualify appellant for MassHealth.  The appellant asserted that the amount received by AP represented 
fair market value for his interest in the sale proceeds (Exhibit 8).  The appellant’s memorandum stated 
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that appellant received $22,677.58 for the sale of the home.2  
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The revocable trust, holding the property that was transferred in question, was created on 

January 31, 1991.   
 
2. The appellant was the donor and beneficiary of the trust until her death, at which point, her 

brother became the sole and exclusive beneficiary during his lifetime. 
 

a. Upon appellant’s death, the appellant’s brother retained the right to receive income 
from the trust for the duration of his life, but not principal pursuant to Article VII.  
  

3. The appellant, her brother, and mother lived at appellant’s home until her nursing home 
admission which was on December 30, 2011.   

 
a. The brother testified that he cared for appellant and her mother for approximately 

27 years.  
 

4.  On December 10, 2010 appellant made two transfers in the amount of $10,000 and 
$4,721.63; appellant conceded at hearing that these transfers were disqualifying.  

 
5. On September 6, 2012, appellant’s property was sold to her nephew.  The appellant’s brother 

received a portion of the sale which appellant argued represented his life estate interest with 
the remainder going to appellant who spent the money to privately pay for her nursing home 
care.     

 
6. On or around November 18, 2013 appellant applied for MassHealth long-term care benefits, 

seeking an eligibility start date of October 1, 2013.    
 
7. On April 24, 2014 MassHealth determined appellant was ineligible for MassHealth long-term 

care benefits until February 12, 2014 because appellant transferred $29,899.21 in assets to her 
brother.   

  
a. $29,899.21 is the sum of the two transfers on December 10, 2010 in addition to the 

sum received by appellant’s brother for the sale of the home.  
 

2 The number appellant’s attorney stated at hearing that appellant’s brother received from the sale of the home was 
$15,177.58 which is different than the number in the memorandum.  As MassHealth determined that appellant’s 
brother received $15,177.58 from the sale of the home and only used that number in their calculation of determining 
the amount of the disqualifying transfer, I will not increase the amount deemed to be disqualifying.      
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8. The appellant timely appealed MassHealth’s determination on May 23, 2014.   
 
Analysis and Conclusions of Law 
 
Disqualifying transfer of resources is defined at 130 CMR 520.019:  
 

(C) Disqualifying Transfer of Resources. The MassHealth agency considers any transfer 
during the appropriate look-back period3 by the nursing-facility resident or spouse of a 
resource, or interest in a resource, owned by or available to the nursing-facility resident or 
the spouse (including the home or former home of the nursing-facility resident or the 
spouse) for less than fair-market value a disqualifying transfer unless listed as 
permissible in 130 CMR 520.019(D)4, identified in 130 CMR 520.019(F)5, or exempted in 
130 CMR 520.019(J)6. The MassHealth agency may consider as a disqualifying transfer any 

3 130 CMR 520.019: Transfer of Resources Occurring on or after August 11, 1993… (B) Look-Back Period. 
Transfers of resources are subject to a look-back period, beginning on the first date the individual is both a nursing-
facility resident and has applied for or is receiving MassHealth Standard. This period generally extends back in time 
for 36 months.  The look-back period for transfers of resources from a revocable trust to someone other than the 
nursing-facility resident, or transfers of resources into an irrevocable trust where future payment to the nursing-
facility resident is prevented, is 60 months. 
4 (D) Permissible Transfers. The MassHealth agency considers the following transfers permissible. Transfers of 
resources made “for the sole benefit of” a particular person must be in accordance with federal law. (1) The 
resources were transferred to the spouse of the nursing-facility resident or to another for the sole benefits of the 
spouse…(2) The resources were transferred from the spouse of the nursing-facility resident or to another for the sole 
benefits of the spouse…(3) The resources were transferred to the nursing-facility resident’s permanently and totally 
disabled child or to a trust, or special-needs trust created for the sole benefit of such child. (4) The resources were 
transferred to a trust or a needs-needs trust, or a pooled trust created for the sole benefit of permanently and totally 
disabled child who was under 65 at the time of the transfer. (5) The resources were transferred to pooled trust created 
for the sole benefit of permanently and totally disabled nursing-facility resident. (6) The nursing-facility resident 
transferred the home he or she used as the principal residence at the time of transfer and the title to the home to one 
of the following persons:  (a) the spouse; (b) the nursing-facility resident’s child who is under age 21, or who is blind 
or permanently and totally disabled; (c) the nursing-facility resident’s sibling who has a legal interest in the nursing-
facility resident's home and was living in the nursing-facility resident’s home for at least one year immediately before 
the date of the nursing-facility resident’s admission to the nursing facility; or (d) the nursing facilities resident’s child 
(other than the child described in 130 CMR 520.019(D)(6)(b) who was living in the nursing-facility resident’s home 
for at least two years immediately before the date of the nursing-facility resident’s admission to the institution, and 
who as determined by the Division, provided care to the nursing-facility resident that permitted him or her to live at 
home rather than in a nursing facility. (7) The resources were transferred to a separately identifiable burial account, 
burial arrangement, or a similar device for the nursing-facility resident or the spouse in accordance with 130 CMR 
520.008(F). 
5 (F) Determination of Intent. In addition to the permissible transfers described in 130 CMR 520.019(D), the 
MassHealth agency will not impose a period of ineligibility for transferring resources at less than fair-market value if 
the nursing-facility resident or the spouse demonstrates to the MassHealth agency’s satisfaction that (1) the resources 
were transferred exclusively for a purpose other than to qualify for MassHealth; or (2) the nursing-facility resident or 
spouse intended to dispose of the resource at either fair-market value or for other valuable consideration. Valuable 
consideration is a tangible benefit equal to at least the fair-market value of the transferred resource. 
6 (J) Home Equity Loans and Reverse Mortgages. Proceeds from a home equity loan or a reverse mortgage that are 
transferred in the month of receipt will be considered a disqualifying transfer of resources if transferred for less than 
fair-market value. 
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action taken to avoid receiving a resource to which the nursing-facility resident or spouse is 
or would be entitled if such action had not been taken. Action taken to avoid receiving a 
resource may include, but is not limited to, waiving the right to receive a resource, not 
accepting a resource, agreeing to the diversion of a resource, or failure to take legal action 
to obtain a resource. In determining whether or not failure to take legal action to receive a 
resource is reasonably considered a transfer by the individual, the MassHealth agency 
considers the specific circumstances involved. A disqualifying transfer may include any 
action taken that would result in making a formerly available asset no longer available. 

 
(Emphasis added).   
 
The regulation clearly states that any transfer is considered to be for less than fair market value 
unless it is listed as permissible under 130 CMR 520.019(D), identified in 130 CMR 520.019(F), or 
exempted in 130 CMR 520.019(J).  The transfers here fail to fall under any of the categories listed 
as permissible under 130 CMR 520.019(D) or exempted under 130 CMR 520.019(J).  Therefore, I 
find the transfers to be for less than fair market value.   
 
As articulated in appellant’s memorandum of law, appellant relies on 130 CMR 520.019(F) which 
exempts transfers provided an applicant demonstrates to MassHealth’s satisfaction that the 
resources were transferred exclusively for a purpose other than to qualify for MassHealth or that 
appellant intended to dispose of the resource at either fair-market value or for other valuable 
consideration (see 130 CMR 520.019(F)).  Appellant contends the resources were transferred for a 
purpose other than to qualify for MassHealth as appellant transferred the resources to her brother 
per the terms of the trust.   
 
Pursuant to MassHealth regulations at 130 CMR 516.001 a life estate is established when all of the 
remainder legal interest in a property is transferred to another, while the legal interest for life 
rights to use, occupy, or obtain income or profits from the property is retained.  Upon review of 
the trust agreement at Exhibit 6, I disagree with appellant’s argument that appellant’s brother, AP, 
had a life estate interest in the trust.  The terms of the trust and Schedule of Beneficiaries is clear 
that during the lifetime of the donor, the donor shall be the sole and exclusive beneficiary of the 
revocable trust.  AP’s legal interest in the property did not take effect until the death of the donor as 
outlined in Article VII of the trust and in the Schedule of Beneficiaries.  In other words, the legal 
interest in the property remained with appellant until her death and the trust and Schedule of 
Beneficiaries never affirmatively created a legal interest in the right to use, occupy, or obtain 
income or profits for appellant’s brother until the death of the appellant.  As the appellant’s brother, 
AP, did not possess a present life estate interest I find that the amount transferred to him upon the 
sale of the property was a disqualifying transfer.   
 
For these reasons, I find that MassHealth did not err in its determination.  
 
Order for MassHealth 
 
None.   
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Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
 
   
 Radha Tilva 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
 
MassHealth Representative: Justine Ferreira 
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